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REPORT

('if the Committee of Claims, on the petition of Major Loring UStifl
accompanied with a bill for his relief.

JANUARY 23, 1818.

Read, and with the bill, committed to a Committee of the whole House on Monday
next.

h e committee of Claims to whom was referred the petition of Lo.
ring Austin, major by brevet in the army of the United States,
have had the same under consideration, and offer to the House
the following

REPORT:
The petitioner states that on the 25th day of March, 1813,

he, being then an officer in the army and bearing the commission of
lieutenant in the 1st Regiment of dragoons, received from colonel
Z. M. Pike, his superior officer, commanding at that time the forces
in and around Sackett's Harbour, in the state of New York; an order
which the committee beg leave to insert in their report as follows:

Sackett's Harbour, March 25th) 1813.
SIR,

You are ordered to proceed to the county of Sant Lawrence
with your detachment. Your route will be by Watertown, Antwerp,
Rossee or Be Kalb and Black River. You must make inquiry of the
well affected inhabitants if there are any hostile Indians or British
troops in the country; and if there are, and not your superior in
numbers, you will instantly attack them. You had best halt some
distance from Ogdensburgh in order to procure good intelligence.
A Mr. Shaw, of that place, is employed to secure some public craft
that is there in the ice, by sinking them. 'When he is ready, you will
draw nigh, in order to prevent a small party from crossing from
Prescott and destroying the boats. This is one principal object of
your march; another is, for you to repair to Massena, forty-two
miles below Ogdensburgh, and deliver the letter herewith to Mr.
Richards, the collector, and seize on and make prisoners of any per.
sons whom he charges with having been engaged in treasonable pm-
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tices, and bring them to this place; and do any other acts which he
deems may be conducive to the public service. Lieutenant Wells,
who commands a party of riflemen, is ordered to co-operate with you
and has a duplicate of this order. Being different species of troops,
it will be necessary for you to appoint places of rendezvous where
you will form a junction, particularly near Ogdensburgh and Mas-
sena. When joined the senior officer will give orders for future ope-
rations. You may hold out to the disaffected that it is not irnPeobable
that a thousand men may be shortly established at Ogdensburgh;
but to our friends, assure them that, until the campaign opens, they
need not expect permanent relief. Guard against spies and surprise
by frequent changes of position. Should you make a capture of con-
sequence, you may return so soon as you have seen the collector.
If not, you may extend your excursions to the 15th April, when you
will rendezvous at this place without fail. British officers of rank are
frequently at Ogdensburgh. Conceal your march carefully, and you
!nay oeag

(Signed) Z. M PIKE,
Colonel commanding U. S. forces at Sackett's Harbor.

The petitioner further states, that the rules of war making it his
duty to obey, the said order was agreeably to its tenor, promptly and
correctly executed. In consequence of which obedience cognizance
was taken of him by the civil authority of the state of 2 New York,
and the said military order not being received by the court in miti-
gation of damages, he was held in execution for the sum of six thou-
sand six hundred and seventy three dollars, and ninety cents. He,
therefore, prays that in the adjustment of his accounts with the go-
vernment, the aforesaid sum may be placed to his credit, together
with the charges incurred in his defence.

In investigating this claim the point which first presented it-
self to the attention of the committee, was whether lieutenant Austin
had done his duty in executing the order of general Pike. With
this vieyv the committee have asked information of the War Depart-
ment. The answer to their inquiry, the committee beg leave to in
§ert in, and to adopt as a part of their report in the following words;

_Department of War,
2d January, i,S1.8.

In reply to the inquiry of the Committee of Claims, whether ac.
cording to the rules prescribed for the government of the army, major
Austin has done his duty; and whether in such cases the government
114 ever interposed to relieve suffering individuals, and more particu-
larly whether it.wptild be right to relieve major Austin; I have the
honor to make the following observations. The ninth article in the
act prescribing the rules and articles for the government of the army,
fenders it highly penal for an officer to disobey the lawful commands
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if his superior officer. I am not aware that relief has been extend-
ed by the War Department, to any case similiar to major Austin's;
though it has been usual to extend it to cases where the damages have
been small, and no doubt existed as to the lawfulness of the order, un-
der which the officer acted—Whether he ought to be relieved in-
volves the question in the first place; whether general Pike's orders
to him were lawful; and if it should he determined that no law au-
thorized him to impose such duties on major Austin, yet 1 would re-
spectfully suggest that there may be cases in the exigency of war, in
which, if the commander should transcend his legal power. Congress
ought to protect him and those who act under him, from con sequen-
t?.al damages. Whether this is 4 case of that kind, the committee can
best determine.

(Signed) JOHN C. CALHOUN.

Although the committee concurred in opinion with the Secretary
of war "that there may be cases in the exigency of war, in which, if
the commander should transcend his legal power; Congress ought to
protect him and those who act under him, from consequential damages;
yet it appeared to them that government should sanction such a prin-
ciple with very great caution. An illegal or unauthorized seizure of
property, of goods arid chattels belonging to a citizen, is seldom allow-
ed in a state of war. But an arrest of his person should be more cau-
tiously guarded, in proportion as his freedom in this respect is dearer
than the unmolested possession or enjoyment of property, however
great the amount. Believing therefore, that the claim of the petition-
er was to be justified only on the ground of an invincible necessity for
executing the order of general Pike, and wishing, at the time they
should grant him relief, to assert also the principle of the sovereignty
of the civil over the military power, the committee addressed a letter
to the attorney general, requesting that he would favour them with
his opinion as to the legality of the order under which lieutenant
Austin had acted. The,attorney general answered, that there could
be no question that the order of general Pike, strictly considered,
was unlawful. _

This point being settled, and reviewing the circumstances of the
case; the state of the war on the frontier; the apparently suspicious
character of the persons designated by Mr. Richards, the collector,
and arrested by major Austin; the necessity for keeping the intended
operations of the American army unknown to the enemy; the high
reputation of the officer concerned, and the obligation he might rta-
sonably suppose he was under to obey the order of his superior in
command; and lastly, the good faith with which he defended the
suit instituted against him; the committee thought he was entitled
to relief. They are more disposed to this opinion when they advert
to the case of commodore Rodgers, decided by the last Congress,
which furnishes a precedent both pertinent and applicable in the pre-
zeut instanc
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The committee feel satisfaction in stating, as it appeared in evi,
dence before them, that the persons seized by major Austin, have
never complained of any harsh treatment from him. After he had
been arrested by the civil authority of New York, the prisoners were
taken on to Sackett's Harbour, and there lodged in the guard-house,
In this situation they are said to have suffered much in mind and
body, which was the cause of the heavy damages in which the peti-
tioner has been amerced: the judge charging the jury on the trial
that major Austin was legally and technically liable for all their suf-
ferings from the time of capture to their discharge.

It appears that the petitioner is not any longer personally respon-
sible for the damages recovered of him at the instance of the nine
persons arrested pursuantly to the order of general Pike. He was
confined for twelve months on the prison limits of Watertown, in
New York, and was finally discharged by the operation of the citation
act of that state. His property is still liable to respond the judgments
in those suits, and his patrimonial expectations may be wasted in the
payment of those damages. While the committee are disposed to re-
lieve major Austin, they would be unwilling on the other hand that
the persons for whom the judgments were obtained should reap the
full benefit of legislative interference. They would therefore recom-
mend that the Secretary of War be invested with a discretionary pow-
er to compromise and settle this claim on such terms as may appea•
to him just and reasonable. And for this purpose they report her
with a bill.
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